T.C. Meno. 2008-21

UNI TED STATES TAX COURT

SCLUTION PLUS, INC., Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 23774-06X. Filed February 5, 2008.
Charl es Theodore Henry Dennis |1l (an officer), for
petitioner.

Don R Spellnman, for respondent.

VEMORANDUM OPI NI ON

ARMEN, Special Trial Judge: Respondent denied petitioner’s

request for tax-exenpt status under section 501(c)(3)! on the

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
(continued. . .)
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grounds that: (1) Petitioner was not organized exclusively for
exenpt purposes; (2) petitioner was not operated exclusively for
exenpt purposes; and (3) petitioner failed to establish that it
did not operate for a substantial nonexenpt purpose. Pursuant to
section 7428, petitioner seeks a declaratory judgnent that
respondent’s denial of its request for tax-exenpt status was
erroneous and that petitioner qualifies for tax-exenpt status
under section 501(c)(3). The matter is now before us on
respondent’s Motion For Summary Judgnent.

Backgr ound

Petitioner’s only involvenent in this case has been to file
the petition and a designation of place of subm ssion. See Rules
211(a) and 212. Thereafter, petitioner did not, or would not,
participate in stipulating to the adm nistrative record, as
defined in Rule 210(b)(12). See Rule 217(a). As a consequence,
respondent filed the entire admnistrative record, appropriately
certified as to its genui neness by an official authorized to act
for the Comm ssioner. See Rule 217(b)(1). The following is

drawn fromthat record.

Y(...continued)
references are to the Tax Court Rules of Practice and Procedure.
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A. Charles Theodore Henry Dennis ||

Charl es Theodore Henry Dennis Il (M. Dennis) forned
petitioner as a Maryland corporation on February 15, 2005.
Petitioner has not yet begun to operate.

M. Dennis’ s experience and expertise invol ve debt
managenent prograns (DVWPs). A DW is a program often run by a
credit counseling agency, in which a debtor enrolls to
consolidate or restructure and repay unsecured debt. Creditors
pay the entity that runs a DVP a percentage of the debt collected
through the DMP. The financial criteria for qualification of a
debtor in a DVMP are established by the debtor’s creditors.

Before formng petitioner, M. Dennis sold DWPs, devel oped
plans to increase his conpany’s DMP portfolio, managed a “high
performance call center” for 7 years, and served as a senior |oan
officer at a nortgage conpany. M. Dennis has al so been a vice
presi dent of operations and a call center manager for two
conpani es that provided financial counseling and DWVPs.

B. Articles of Incorporation and Byl aws

Petitioner’s articles of incorporation state that its
purpose is to “pronote financial literacy to highly |everaged
consuners who want to becone debt free” and “Ofer products and
services to assist the consuners in reaching their financial

goal s.”
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Petitioner’s bylaws provide that its specific objectives and
pur poses are:

1. Establi sh Sol uti on-PLUS as a vi abl e and benefi ci al
entity in the credit counseling industry through
expanded financial services and diversification of
revenue.

2. Provide a financial literacy nodel that focuses on
i ncreasi ng consuner financial awareness and preventing
financial distress.

3. Provide a structured debt repaynment plan (debt
managenent program for the i mrediate and | ong-term
relief of financially overburdened consuners.

4. Establish Sol ution-PLUS as a reliable corporate
communi ty support nechanismfor those in need.

C. Board of Directors and Oficers

Petitioner’s articles of incorporation and byl aws provide
that petitioner shall have two directors. Petitioner’s articles
of incorporation naned M. Dennis and his wwfe as the only
directors.

M. Dennis is petitioner’s president, chief executive
officer (CEOQ, and only enployee. M. Dennis’s conpensation is
determned, in part, by the gromh of petitioner’s portfolio of
DIVPs.

D. Petitioner’'s Application for Exenption and Fol |l owp
Corr espondence

1. Application for Recognition of Exenption

M. Dennis signed petitioner’s Form 1023, Application for
Recogni ti on of Exenption Under Section 501(c)(3) of the Internal

Revenue Code, and dated it February 25, 2005, a date 10 days
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after petitioner’s incorporation. An exenpt organization
speci alist for respondent reviewed the Form 1023 and wote to
petitioner seeking additional information under penalties of
perjury about (a) entities (such as banks and | endi ng
institutions) to which petitioner planned to refer individuals,
(b) whether petitioner would advertise or pronpte its products or
services in any way, (c) whether petitioner would receive any
benefit for referring individuals to conpanies, and (d) whether
petitioner had agreenents with any such conpani es.

2. Petitioner’'s Response to the Request for Additional
| nf ormati on

a. General Response

In response to respondent’s request for additional
information, M. Dennis wote that before petitioner began to
actually operate, petitioner wi shed to obtain exenption under
section 501(c)(3) so that it “can launch [its] DV operating
pl atform and begin the process of originating and servicing DW
Candi dates” and begin offering “DVMP services on a National
scale.” M. Dennis stated that petitioner’s “goal is to focus
initially on offering the best DW platformin the marketpl ace”
and “strictly put full enphasis on DMP Origination and Servicing”
and that petitioner “want[s] to fully concentrate on offering the
DVP’ and “keep the DMP Service in the forefront.” M. Dennis
expl ained that petitioner would be the “sole Service Provider of

DVP Origination and Custoner Servicing for potential Custoners”
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and woul d provide all necessary DWVWP services, including
origination, custoner servicing, docunent processing, research,
paynment distribution, account reconciliation, and marketing
materials. M. Dennis stated that petitioner’s “goal is to build
rel ationships with participating Creditors of the DVP by ensuring
Cust omer paynents are nmade in a tinely fashion and al so reachi ng
out to the Creditors for continuous feedback as to how [it] can
mai ntai n operational efficiency.”

M. Dennis explained that petitioner’s DV services would be
avai l abl e to anyone who inquired, as long as they qualified for
the DMP, and that petitioner planned to track on a nonthly basis
how many custoners are originated on DWPs. Once petitioner has
| aunched its DWP platform it wll use “traditional advertising
that has led to maxi num | ead generation for the Credit Counseling
| ndustry” and use advertising to “enable further brand
recognition”. Petitioner could purchase |eads for custoners as
m ght be necessary to neet its revenue goals. Additionally,
petitioner’s “goal is to network with organi zations that offer
Honebuyer Certification Prograns” as a “great platformto offer
DWP services.”

Further, petitioner contenplated having a call center to
primarily handle inquiries for DMPs. Petitioner’'s goal is to

have each of its enpl oyees answer one new DVP i nquiry per hour
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and to take approximtely eight new DVP inquiries on an average
busi ness day.

Petitioner’s training materials informits anticipated
future enpl oyees that its goal is to provide themwth the
necessary resources to ensure the success of its clients on DWVPs.
Petitioner may adopt a bonus structure for its call center
enpl oyees “in accordance with industry nornms.” M. Dennis nade
clear that petitioner would identify and service DV candi dat es,
screen third-party vendors that offer appropriate products and
services, and expand the DWP portfolio before referring its
custoners to such vendors. M. Dennis al so acknow edged t hat
petitioner mght receive referral and marketing fees for
generating | eads for outside vendors.

M. Dennis stated that as petitioner’s DVP operation
“evol ves and becones nore viable,” petitioner will begin
screeni ng vendors that offer services that conpl enent
petitioner’s “grow ng Portfolio of DWP Customers”. Petitioner
wi |l expose its custonmers to “various Products and Services -
that will conplenent their short- and |ong-termfinancial goals”
such as nortgage and insurance products. Petitioner m ght
receive referral fees for marketing these products and services
to its potential custoners.

M. Dennis stated that petitioner also plans to provide

information to callers on credit report analysis, properly
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utilizing credit, honebuyer certification progranms, and financi al
pl anning. Petitioner plans to devel op a program of services

after identifying the caller’s “short-termand |ong-term

financial goals.” Petitioner will tell callers that it provides
DVMPs and these other prograns to inprove their overall “Credit
Profile”.

b. Tel ephone Call Center Script and Training Materials

M. Dennis attached to his response: (1) An “origination
script” to be used by petitioner’s enpl oyees who woul d operate a
tel ephone call center to screen potential DWVP applicants; and (2)
a training manual

The script spells out the DMP origination process to
prospective custoners. Petitioner first tells callers that it
needs to ask them several questions before it can determne their
qualification for the DMP. It then asks if the caller is
enpl oyed, the type and anount of debts, and whether the debts are
current.

Next, petitioner explains that it is a “nonprofit
organi zation providing a free debt managenent program’”
Petitioner applies the qualifications for a DVP that the industry
and participating creditors establish. To qualify for a DW
petitioner tells callers that they nust have at |east $2,000 in
unsecured debts and at |east two accounts with creditors

participating in petitioner’s DVMP program |If a caller neets
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these requirenents, petitioner tells the caller “we can
definitely assist you right away”. Petitioner advises that it
will consolidate the caller’s unsecured debts, give the caller
one place to nake paynents, and can typically reduce nonthly
paynments. Petitioner also advises callers that they will receive
benefits fromtheir creditors that the callers cannot receive
i ndi vi dual |y.

Next, petitioner requests personal and debt information in
order to calculate the caller’s nonthly paynent on the DWP
Then, petitioner advises the caller that there are no fees to
join the program but asks for a contribution of $5 per creditor
per nmonth. Petitioner tells the caller that the contribution is
tax deductible and that petitioner has already included the
contribution in the caller’s nonthly paynent anount.

Petitioner then conpl etes a budget worksheet that the
“creditors require”. |If petitioner determ nes fromthe worksheet
that the caller has positive disposable inconme, and the caller
says that he or she needs the program because of delinquency,
reduction in income, or increase in expenses, petitioner enrolls
the caller in a DW. |If a caller has positive disposable incone,
but does not cite one of these reasons for needing the program
petitioner tells the caller that creditors may not offer

benefits, says that it cannot assist the caller, suggests that
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the caller contact his or her creditors directly, and then ends
the call.

| f petitioner determ nes that the caller has negative
di sposabl e incone, but the caller says that he or she thinks the
DVP paynment is affordable, petitioner enrolls the caller. If the
call er has positive disposable incone, but does not think the DWW
paynment is affordable for sone reason, petitioner tells the
caller that the programis not right for himor her, to call back
i f sonething changes that would enable the caller to afford the
program to call the creditors directly, and then ends the call.

For qualifying callers, the origination script then
conpl etes the enrol |l nent process, which includes setting the
paynment date, account activation, automatic checki ng account
debiting, client agreenent, and “keys to success on the DWW’
Petitioner ends each call by asking the caller if he or she knows
anyone el se who m ght be interested in a DW and, if so, to have
that person call petitioner and seek its assistance.

C. Educati onal Materials and Goal s

M. Dennis stated that petitioner plans to “educate high
school and col | ege students on devel opi ng and mai ntai ni ng sound
financi al managenent skills” through free sem nars and wor kshops.
The planned curriculumw Il include principles of financial
managenent, debt-to-inconme ratios, managi ng credit ratings, and

investing. Petitioner also contenplated a sem nar topic and
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presentation entitled “On the R ght Track”, which includes
materi al on understanding credit reports and credit scores,
establishing credit, and borrowi ng techniques. Petitioner
received two invitations in 2006 to make presentations on
financi al managenent to students.

3. Petitioner’s Protest

After considering M. Dennis’s response, respondent advised
petitioner that it had been identified as an organi zation
engaging in at least one of the followng activities: Credit
counseling, credit repair, debt consolidation, financial
educati on, noney nmanagenent, budgeting, or a related financial
activity. Respondent provided petitioner wwth a copy of a
conprehensi ve analysis as to whether entities engaged in these
activities can qualify as organi zations described in section
501(c)(3). Respondent also provided petitioner with a detailed
statenent of facts and law as to why it appeared that petitioner
did not qualify for tax-exenpt status under section 501(c)(3) and
gave petitioner 30 days to file a protest.

Petitioner then submtted to respondent a protest stating

that its activities would mrror those in Consunmer Credit

Counseling Serv. of Ala., Inc. v. United States, 44 AFTR 2d

79-5122, 78-2 USTC par. 9660 (D.D.C 1978), because petitioner’s
activities contenpl ated education of the public and its DW

activity was nerely incidental. Petitioner attached to its
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protest a copy of a one-page handout entitled “Educati onal

Sol utions” stating that petitioner has devel oped an educati onal
curriculum Petitioner also attached a copy of “Articles of
Amendnent” purporting to anend its bylaws by renoving M.
Dennis’s wife as a director and addi ng two ot her individuals as
directors.

E. Denial of Petitioner’s Application for Exenption

Utimtely, on Septenber 15, 2006, respondent issued a final
adverse determnation letter, upon which the instant declaratory
judgnent action is based. In the letter, respondent determ ned
that petitioner did not qualify for exenption under section
501(a) as an organi zation described under section 501(c)(3)
because petitioner: (1) Was not organi zed exclusively for exenpt
pur poses; (2) was not operated exclusively for exenpt purposes;
and (3) failed to establish that it did not operate for a
subst anti al nonexenpt purpose.

Respondent stated that petitioner’s origination script was
entirely devoted to selling DMPs and obtaining information about
the caller’s unsecured debt and that the script did not provide
for determning the caller’s broader financial situation,
assisting the caller in nmaking a budget, or proposing any
alternatives to the DMP. Respondent noted petitioner did not
provi de any of the neaningful educational materials that

petitioner claimed to be devel opi ng. Respondent further noted
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the information provided by petitioner shows that it expected
revenue from paynents by creditors and from custoners who woul d
be attracted to petitioner by traditional advertisenents through
net wor ks of organi zations having nmenbers with credit issues. 1In
addi tion, respondent stated that petitioner had researched
conpani es that would purchase credit counseling |eads supplied by
petitioner.

F. Proceedi ngs in the Tax Court

Petitioner tinely filed the petition seeking a declaratory
j udgnent under section 7428 with respect to its initial
qualification for exenption as an organi zati on descri bed under
section 501(c)(3). In the petition, petitioner states:

Solution Plus Inc. is requesting tax exenption status
under 501(c)(3) of the Internal Revenue Code. Solution
Plus filed form 1023 on February 25, 2005 and did not
receive a response until Novenber 11, 2005. In the IRS
| etter dated Novenber 11, 2005 there was a request for
additional information inwhich detailed questions were
rai sed and answered in reference to Sol ution Plus
operations. Solution Plus primary goal is to educate

i ndi vidual s about the pit-falls of inproper debt
managenent. Solution Plus was forned to give the
general public a fair opportunity to educated [sic] and
counsel individuals who are going through hard
financial distress. On Septenber 19, 2006, the IRS
sent Solution Plus a final denial of tax-exenpt status
W t hout providing adequate reasons for their denial.
Its appears that the IRS is focusing on our use of Debt
Managenment Plans, but the DMP is only a mniml part of
Solution Plus revenue. [Reproduced literally.]

As stated above, the petition and designation of place of
subm ssion were the | ast docunents that petitioner submtted to

the Court in the instant proceeding.
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Respondent filed an answer in which he denied the
all egations in the petition and to which he attached a conpl ete
index to the admnistrative record. Respondent did not allege in
t he answer any new or additional grounds for denying petitioner’s
exenption application beyond those grounds identified in the
final adverse determ nation letter.

Petitioner did not file a reply or nove with respect to the
answer. The Court ordered the parties to submt the case on the
admnistrative record or to file a witten report as to the then
present status of the case. As stated above, because petitioner
did not respond to respondent’s witten request to stipulate to
the adm ni strative record, respondent filed wth the Court the
entire admnistrative record, together with the certificate
attesting to its genui neness.

Subsequently, respondent filed his Mtion For Sumrary
Judgnent. Petitioner was ordered to file a response to
respondent’s notion, but no response was received by the Court.

Thereafter, the Court issued an Order, placing respondent’s
Motion For Summary Judgnent on a notions cal endar assigned to
Special Trial Judge Arnen, who was authorized to hear the matter
and nake the decision of the Court. See sec. 7443A(b)(1), (c);
Rul e 218(a); Deleg. Order No. 45, 126 T.C. VI (June 1, 2006).

At the hearing, counsel for respondent appeared and argued

in support of respondent’s notion. |In contrast, there was no
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appearance on behal f of petitioner, nor did petitioner file a
witten statenment pursuant to Rule 50(c) in |ieu of appearance.

Di scussi on

A. Declaratory Judgnment

In a declaratory judgnent action brought under section 7428,
the Court deci des whet her the Conmmi ssioner’s deterni nation was

erroneous. See Church in Boston v. Conmi ssioner, 71 T.C 102,

105 (1978); Houston Lawyer Referral Serv., Inc. v. Conm SsSioner,

69 T.C. 570, 573, (1978); see also Note to Rule 217(a), 68 T.C
1048.

Di sposition of a declaratory judgnent action concerning the
initial qualification of an exenpt organization is ordinarily

made on the basis of the adm nistrative record. Church in Boston

v. Conm ssioner, supra at 105; Houston Lawer Referral Serv.,

Inc. v. Conm ssioner, supra at 573.

An action for declaratory judgnent may be deci ded by summary

judgnent. Rule 217(b)(2); see, e.g., Church in Boston v.

Conmi Ssi oner, supra.

B. Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in

controversy “if the pleadings, answers to interrogatories,
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depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994). The noving party bears the burden of proving
that there is no genuine issue of material fact, and factual
inferences will be made in a manner nost favorable to the party

opposi ng summary judgnent. See Dahlstromv. Comm ssioner, 85

T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C 340, 344

(1982). The party opposing summary judgnent nust set forth
specific facts show ng that a genui ne question of material fact
exists and may not rely nerely on allegations or denials in the

pl eadings. Rule 121(d); Celotex Corp. v. Catrett, 477 U S. 317,

324 (1986); G ant Creek Water Works, Ltd. v. Conm ssioner, 91

T.C. 322, 325 (1988); King v. Conm ssioner, 87 T.C 1213, 1217

(1986) .

The Court’s decision in an action involving the initial
qualification of an exenpt organization is ordinarily based on
the admnistrative record. Rule 217(b)(1). 1In the instant case,
nei ther party has asked the Court to admt evidence outside the
adm nistrative record as filed and certified by respondent.

After careful review, we are satisfied that there is no

genui ne issue as to any material fact, and a decision may be
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rendered as a matter of law. Accordingly, we shall grant
respondent’s Motion For Summary Judgnent.

C. \VWhether Petitioner Is Entitled to Exenpt Status

A corporation that is organized and operated exclusively for
charitabl e purposes, as described in section 501(c)(3), is exenpt
from Federal incone tax unless exenption is denied under section
502 or 503. Sec. 501(a).

To qualify as an exenpt organi zati on under section
501(c)(3), a corporation nust satisfy all of the requirenents
stated therein, specifically including the requirenents that the
corporation nust be both organi zed and operated exclusively for
one or nore exenpt purposes specified therein and nmust not
operate for a substantial nonexenpt purpose. Exenpt purposes
i nclude both charitable and educati onal purposes. A failure to
satisfy any one of the requirenents is fatal to qualification.

Col unbia Park & Recreation Association v. Conm ssioner, 88 T.C

1, 13 (1987), affd. w thout published opinion 838 F.2d 465 (4th
Cir. 1988); see sec. 1.501(c)(3)-1(a)(1), Incone Tax Regs.

In a declaratory judgnent action comrenced under section
7428 to review the Comm ssioner’s denial of an organi zation's
application for initial qualification for tax-exenpt status under

section 501(c)(3), we ordinarily review only the adm nistrative

record. Rule 217(a); Natl. Association of Am Churches v.

Conm ssioner, 82 T.C. 18, 19-20 (1984).
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1. VWhether Petitioner Is O qgani zed Exclusively for Exenpt
Pur poses

Whet her an organi zation is organi zed exclusively for exenpt
pur poses is sonmetinmes known as the organi zational test. To
satisfy the organizational test, the articles of organization (1)
must limt the organi zation’s purposes to one or nore exenpt
purposes; (2) may not expressly authorize the organization to
engage in activities that do not further one or nore exenpt
pur poses except to an insubstantial degree; and (3) nust contain
an express or inplied provision dedicating its assets to an
exenpt purpose upon dissolution. Sec. 1.501(c)(3)-1(b)(1)

t hrough (4), Incone Tax Regs.

a. Educati onal Purposes

Petitioner contends that it satisfies the organizational
test because it was organi zed for educational purposes and that
use of DMPs was only a mninmal part of its revenue. However, the
adm nistrative record clearly denonstrates otherw se.

Petitioner’s articles of incorporation do not |imt its
activities to those related to educati on because the articles
enpower petitioner to engage in activities that are not purely
charitabl e or educational. For exanple, petitioner could operate
an i nvestnent business and offer products and services with
respect to a custoner’s individual needs. Those activities stand
in stark contrast to educational purposes acceptabl e under

section 501(c)(3), which include activities that instruct or
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train individuals to inprove or develop their capabilities or
instruct the public on subjects useful to individuals and that

are beneficial to the community. See Am Canpaign Acad. V.

Commi ssioner, 92 T.C 1053, 1064 (1989); sec. 1.501(c)(3)-

1(d)(3) (i), Incone Tax Regs.

Petitioner stated that it was in the process of devel oping
free educational panphlets for its DMP clients that would focus
on financial literacy and financial soundness. However, other
t han a one-page handout, petitioner did not provide respondent
Wi th copies of the actual materials that it professed woul d be
provided to consuners, nor did petitioner describe in any detai
the content of any such materials. Petitioner’s origination
script does not nention, describe, or offer to send any
educational materials to a caller. The only information that
petitioner’s script discusses is the sending of literature about
petitioner’s DVMP and associ ated progranms, such as its credit
report analysis service. |In short, the admnistrative record
does not contain copies of any neani ngful educational program or
educational materials that petitioner mght send to a caller.

Petitioner also stated that it plans to provide sem nars and
wor kshops to high school and coll ege students on devel opi ng and
mai nt ai ni ng sound financial managenent skills, and it provided
outlines of the planned curricula. The invitations indicate that

t he student audi ence needs education on financial nmnanagenent and
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W ll benefit frompetitioner’s program However, these student
prograns are an insignificant part of petitioner’s overall
activities.

Rat her, petitioner’s activities are primarily structured to
mar ket, determne eligibility for, and enroll individuals in
DMPs. Petitioner plans to informconsunmers about the range of
financial services it provides, not about understandi ng the cause
of , and devi sing personal solutions to, consuners’ financial
probl enms. Further, petitioner does not plan to consider the
particul ar know edge of individual callers about managing their
personal finances. Instead, petitioner sinply plans to collect
data on the callers’ debts as necessary to qualify themfor a DWW
or to determ ne whether they need other services that petitioner
provi des.

In short, the record shows that petitioner would not operate
primarily for educational purposes and that educational purposes
were to be a mnimal part of petitioner’s proposed activities.

b. Charitabl e Purposes

Respondent contends that petitioner was not organized
exclusively for charitable purposes. W agree.

The term “charitable” is used in section 501(c)(3) inits
general ly accepted sense and includes relief of the poor
and distressed or of the underprivileged. However, primarily

providing services for a fee ordinarily does not further
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charitable purposes. See |.H C Health Plans, Inc. V.

Comm ssi oner, 325 F.3d 1188, 1201 (10th Cr. 2003) (“Ofering

products and services to a broad segnent of the population is as
consistent wwth self pronotion and profit maxim zation as it is
with any ‘charitable purpose”), affg. T.C. Menos. 2001- 246,

2001- 247, and 2001-248; Am Canpaign Acad. v. Conmm SSioner, supra

at 1076-1077 (beneficiaries nust possess “charitable

characteristics”); Ald to Artisans, Inc. v. Conm ssioner, 71 T.C.
202, 215-216 (1978) (disadvantaged artisans constitute a
charitable class). A charitable organization’s prograns mnust

al so benefit the nenbers of a recognized charitable class in a

“nonsel ect manner”. See Am Canpai gn Acad. v. Commi SssSi oner,

supra at 1077; Aid to Artisans, Inc. v. Conm Sssioner, supra at

215-216; sec. 1.501(c)(3)-2(d)(1)(i1), Incone Tax Regs. (mnust
serve public rather than private interests). |In short,
petitioner’s potential custonmers are not nmenbers of a class that
is benefited in a “nonsel ect manner”; indeed, petitioner’s
potential custoners are likely to be treated in a “select”
manner, because they will be turned away unl ess they neet the

criteria of the participating creditors.?

2 W note that in Rev. Rul. 69-441, 1969-2 C B. 115, the
Commi ssioner indicated that individuals with financial problens
are not on that account necessarily in need of assistance as
“proper recipients of charity”. W note further that the
Comm ssi oner has ruled that an organi zation forned to hel p reduce
the i ncidence of personal bankruptcy by inform ng the public on

(continued. . .)
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2. \Wiether Petitioner Is Operated Exclusively for
Chari tabl e Purposes

We focus now on petitioner’s operations to deci de whet her
petitioner satisfies the operational test. Petitioner has not
begun to actually operate. However, its plans make clear: (a)
Petitioner’s primary activity would be to provide DWPs to the
general public for a fee that it hopes to collect fromits
custoners and fromits custoners’ creditors; (b) petitioner would
conduct this activity in a self-pronotional and profit-maxim zing
manner; (c) petitioner would not Iimt its DVMP services to | ow
i nconme individuals; and (d) petitioner has not established that
its proposed DVP fee structure is reasonable. Thus, the
adm nistrative record establishes that petitioner does not, or,
nmore accurately, would not, operate exclusively for charitable

pur poses.

2(...continued)
personal noney managenent and ai ding | owincone persons with
financial problens by providing free counseling and, if
necessary, establishing a budget plan for the orderly discharge
of i ndebtedness, was considered to have furthered charitable
purposes. lId. In contrast, the Conm ssioner has indicated that an
organi zati on assisting persons with financial problens by
anal yzing their specific problens, counseling themon the paynent
of their debts, and setting up paynent plans based on their
ability to pay was not exenpt under sec. 501(c)(3), because the
organi zati on was not engaged in educational activities and did
not limt its programto persons who were in need of such
assi stance as proper recipients of charity. 1d.; Rev. Rul. 65-
299, 1965-2 C.B. 165.
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3. Wether Petitioner Would Not Operate for a Substanti al
Nonexenpt Pur pose

An organi zation is not organi zed or operated exclusively for
exenpt purposes under section 501(c)(3) unless it serves a public

interest, rather than a private one. Bob Jones Univ. v. United

States, 461 U S. 574, 592 (1983); sec. 1.501(c)(3)-1(d)(1)(ii),
| ncone Tax Regs. To satisfy this requirenment, the organization
must not be organi zed and operated for the benefit of private

interests, such as those of its creator or the creator’s famly.

Am Campai gn Acad. v. Conm ssioner, 92 T.C. at 1065-1067.

a. Private Interests of M. Dennis

M. Dennis controls petitioner. He and his wife were
petitioner’s only directors at formation and listed on its
application for exenption. M. Dennis is petitioner’s president
and CEQ, and a full-time enpl oyee, indeed, petitioner’s only
enpl oyee. M. Dennis’s conpensation will be based, at least in
part, on the growth of petitioner’s portfolio of DMPs. Thereby,
his pay incentive parallels petitioner’s innmediate goal to | aunch
its DVP operations to focus initially on offering the best DWW
platformin the marketplace, to offer DVMP services nationally, to
strictly enphasize DMP origination and servicing, to fully
concentrate on offering the DWP, to keep the DMP service in the
forefront, and to use advertising to enable further brand
recognition. The record thus indicates that M. Dennis forned

petitioner to be a famly-controlled business that he personally
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woul d run for financial gain, using his past professional
experience marketing DMPs and managing a DMP call center.

Petitioner did not identify any changes to the board in its
early subm ssions to respondent. However, petitioner |ater
represented, as part of its protest, that the board had added two
new nmenbers to replace Ms. Dennis. However, petitioner did not
provide a date for such change, nor did petitioner provide board
m nutes or other docunentation, such as certification of anended
articles, to establish the formal change in petitioner’s board.
Even if two additional nmenbers replaced Ms. Dennis, M. Dennis
still would benefit fromthe organi zati on and operation of
petitioner.

b. Private Interests of Creditors

Petitioner only provides its DVMP services to callers who
satisfy the qualifications established by participating
creditors. Petitioner conpletes a budget worksheet that the
creditors require for each of petitioner’s clients. In sum the
adm nistrative record establishes that petitioner would operate

for the benefit of private interests.
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c. Conclusion as to Operation of Substantial Nonexenpt
Pur pose

Based on undi sputed facts in the adm nistrative record, we
conclude that petitioner would operate for a substanti al
nonexenpt purpose.

4. Petitioner’'s O her Contentions

Petitioner contends that the facts of this case are

substantially simlar to those in Consuner Credit Counseling

Serv. of Ala., Inc. v. United States, 44 AFTR 2d 79-5122, 78-2

USTC par. 9660 (D.D.C. 1978). W di sagree.

In Consuner Credit Counseling Serv. of Ala., Inc., the

District Court held that community educati on and counsel i ng

assi stance prograns were the primary activities, that the

pl aintiff-agencies were organi zed and operated exclusively for
charitabl e and educati onal purposes, and that the DVP activity
was minimal. 1In the instant case, the sale of DMPs is the
primary reason for petitioner’s existence, and its charitable and
educati onal purposes are, at best, minimal. The facts in

Consuner Credit Counseling Serv. of Ala., Inc. stand in stark

contrast to the facts in the instant case.

5. Conclusion As To Denial of Petitioner’'s Exenpt Status

Respondent’s denial of petitioner’s tax-exenpt status nust
be uphel d and respondent’s notion granted if respondent prevails
on any one of the three grounds for disqualification identified

in respondent’s final adverse determnation letter. See Colunbia
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Par k and Recreation Association v. Conmni ssioner, 88 T.C. at 13;

sec. 1.501(c)(3)-1(a)(1l), Inconme Tax Regs. Respondent has
prevailed on all three grounds for disqualification. Thus, we
hol d that respondent’s determ nation that petitioner does not
qualify for tax-exenpt status under section 501(c)(3) was not
erroneous and that respondent is entitled to sunmary judgnent.

To reflect the foregoing,

An order granting respondent’s

Mbti on For Sunmary Judgnent and

deci sion for respondent will be

ent er ed.



